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ARGUMENT
PoiuT onNE

THE POST- CONLICTION GOURT ERRED W RESCINOING
IS OECem@PER Wi ORDER GRANTIVG HowWARD POST-
CoNUICTION RELEF TN THE FoRm OF A NEW SENTENCING
HEARING
The Stakes in this cose ¢ooid not be higner: This court can
either afford Howard the same opportuaity for relie€ From Wis Life
Sentence as 4t afforded +o virtually euery otwer s’umflqrh’
SHuated Quvenile Wemicide offedder 1n twis state, oc 't can
donderman Howand +o spend +he vewxander of ws life in pRISON With
no Wope of Futuce celease under Florides curcent pacole System.
The state Urges this coort Yo do e \atter, But the state’s
pasition s pre mised ev\ﬁm\\’ vpon the teial courts ercap in oonsi'erg
Howard's mckion 0sa pole 3.200(a) wiction instead of q vule 3,256 (b)
(D) wotion, Tntere s*:ngh.r enough , the state actually concedes Hhak

Howard ciked eole 3.250(0)(2) 'n Wis wiction. Yeb the stode asiKs

s doort to not snly ignore Howard’s invecation o€ cole 2950 (b)

), bu¥ olso vreward the sYa¥e For Yhe Yeal courts blunder by

¥/



q(-'F‘frmmg Ynhe ofder at 'lSSUG s appeal,

Perhaps Pais  Would be acceptable :L‘ Howard Wwod wade
a cief\e,i‘"ii cefecence Yo Cule 2.250 tn WS wicklon of ¢ed cole
3,800 (a) Fiest, Botb his (s simply net the case,

T the oper{mg paragraph of ms wotion, Howard ¢ited
subseckion (W) Q) of cole 3.256 Followed by a aitation o Willes
V. Rlabama, 567 US. Ues (2012). R. 3. And he AId so For a
Peason. Scbsection (1)) of coule 3.250 prouides an exception
to +the two-year +ime limit where " the Cundamental conshtutional
Cight asserted was act established within +he pericd provided for
herein and has been Weld Yo apply retroactively, and e alaim (s
made wthin 2 years of We date of fme wandate of the
Adecision qnnouncfn_q Yhe (‘ejr'oqc,ﬂu]hf:’

Tn \ight of tais courts acly decision 'n Toye v, State,
132 So. 24 syo, 543 (Fla. 24 OcH :totq), Coupled with Yhe cbuicus

Constifutienal  Sigaificance of willer, Howard entitipated universal

Fetrcactve application of wWiller Thus We inucked (ole 3.250 (6) (3)

&



Howard even cited Toye s memorandum of law consistent  wit),
Wis citation Yo cole 3.250(0)G), R \-W2, The ‘SJtc(’(e, however, wold bhave
Has acurt bhold that Howards ataton o cole 3,250 0)@) wmeans
nething and el the Trial courts erponeovs construction o€ HowaPos
Wction weans everything,
Al ough Heward may have cited 3.200(a) 1n s mcten, 1t
was & Secondary aitatien; and his edation +o vole 3.2co ()
15 not dispositive.  Howard aited cule 2256 () 3) Grst Yo
donvey Yo e veader Mt the wiction was wmtended Yo be €led
porsuant o wle 3.25¢ (@), net rule 3,966 @), the secondary
citabion 4o cule 3,200 Q) wies merely « prec.:w{'\c.nam., measure
because a¥ +he fime he Filed e wchion | the Scpreme Courd
Wad et 4o oFfErcrally  qpply Willer retroachvely, Gt
regardless of Howards secondary cikibien do cole 39006 14
Simply  can net & 1gnored thet Haward inusked cole 3850 (b))

Tirst 1n his motien,  And Hus 1 especially froe given whateé

CK'\' S{q\(ﬁ- Weve', \'\Gh-’qfdts fr‘eEo\om, \-'qurd‘s Life .,
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So while Yhestle way be correct that the +rial
toort “tceaked Wie. Mowards wwotlon as a wotion *o  cotrect
1lle¢jq| gentence Pled under fule 3.goo (cu):‘ AG a¥r 1, Yhe
Aeval coorks decision to do o was c_lew*\xi ecroneous, and the
State  Shodld Mot mow be wade the ‘vemebiciary of Yhat evrok
SucH o ho\ding woold allowd — in Fact, 1+ wmight encourase - Feial
Courts n Wi state Yo purposely constrve a pro se \fﬁc,qn-}"s
cole 3.950 wetion as a ruole 3. 200 wmetion, oF vice versa, Y-
such Goastruction woold harm tve wovant yet \ater benefik
the state,

Ts coort Vas Weld dnad a tetal tourk most always
Cenvert an ;mpmparl\‘ styled pro Se post - conviction wction
wiere such conversion wouid benefit Ahe wovant. See Gill V.
State, 229 . ad 299, 30 (Fla. 24 Och2c02) (Mwhere a wovant
Cles a properly pleaded claim but 'mco.rrect\q SHyles Yhe
post Conuickion wotion \n which W+ was raised), +he Arial tourt

MUSt Yreat e claim as 1€ ik Wad been Filed in a Propeely
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shyled wation.”), But +ws Couck Was yet +o wald bt @ eial
toutt Snould ctondert a properly styled pro e post- tonuiction achon
wheve <uch tonversion wootd be detrimental for the mevant
Vet beaeficial for the state.

ﬂecoro\{ngw' e trial sourt ecred 1n construing Roward's
cule 3250 (b) (D) merion as a wotion filed pursvant 4o rule 2,200
(@). And betause +he trial coort ecred n Mis regard, s December
A0l  Ovder gr‘qnﬁng Howard a new seﬂ"e.ﬂc'mj hecw;ng wos a
Flnal agpealable ofder \na Cule 3.350 proceeding, Thus, as A
Ceort v, State, 2012-5109, 4S Fla, L, WeeKly 0711 (Fla, 24 0cH 2020),
the Yeal coort  lacKed au’f\nor:h’ Yo rescind 1¥s Oecember 2wWik
order, and Hals coort Shedld feverse s case Witk nstructions
far the Yrial acort te reinstate Wouwands W\;l\tr-ccmp\:qr\-\'
Y‘Q'Sen‘\'evc.;nj 'hecwir\5. et enly wiculd such a holdﬂns Ve in line
with s dourts prior pf‘eceder\'l',' wt wwoold alse ensure Paat Howard

15 afforded equal protection 0€ the \aw and due process.

Fo\\ou?.ng te Flacrida Supreme Ceupts ceversal o€
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HWoward's case, see Woward v. State; 206 Fla, LEXIS 230;
Ul Fla. L Weelly S578 (Fla, 201L) (citing Mwell v, Stake, 147 Se, 34
lo4o (Fla, 7.6“0-)] R. 23, countless similarly sikucted offenders
feceived '(Y\'.\le,f‘-covnp('mn‘\' -“esenhncing heqr'mqs And\ weve
celeased, Tn fack, at the Yime he filed Wis wital brief, o
Actal of 6C offenders \wad been (eleased under Gtwell.
Bt Yt qumber has just \ncreased to 67. see State v.

Nelms  Palmi Beackh Countly Cireuit Coort  Case No, 8YcFooo3c4 8
Cemergena‘ release ovder, dated Oclober |, 2020), Vet Moward
Cemawns vewind  Yoars with a presumptive parcle celease date
of 2054~ « date well beyond s life expectancy. Cerkaunly
Yuis Viclates Yed cock equal protection and due grocess principles
and wavrvants velief vnder the vmn Fest 1n3us+fce doctrine .
Stephens v. Stale, aq so, ad Usg (Fla, 2d OcA2008); see also Haagar

V. State, 3¢ so. 3d 923, 324 (Fla, 2d Ocp 20i0) (rind.ng &
man.\(-‘esﬁ' 1n\,us{-fcq and remnd:v\g for (‘e%en*enc.'mg wheve @

QOdQFeﬂdQﬁf and oYheys WCQ.\UQd fellef on the same (E\Qﬂlm);
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bhnsen v, Dtate, Q@ So. 3d 4o, 42 (Fla. 44, 0OCA 2009).

Conclusiopn

Because +ne *eial couel Lacked authomity 4o vescind ts
Oecember 2016 corder gf’cm‘\'.ing Hoewavd a new Ser\-‘rencinj
\'\ear;nal +hs court shedld feverse +his case with insteuchons

Eor the Ytrial coort 16 ceinstate Woward's PeSen*enc'\ng

Heurinﬁ,

QQSPQC&FUH\’ Subwntted,

Robept Howard H cracg |

Certificale <€ Campliance

T bhereby certify dhat T complied with the
Veq_ui'remen*'s of ¥Fla. R. Aep, P, 9. 210 (3) (2)

C'Ooubte - Spaced, Hand written) .

Robert Heward ¥ og2s5g)
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T HereBy CERTIFY 4+t o troe and Corpect copy
of the Foregong reply vrief \Was been \nand -delivered o
stitvbenal  Stafe For wialling on +his 22 day of

OctoBer ) 2020, to! Second Oistaict Coork of Qppeal,

. 0. ®ox 327, Lakeland, F. 23202 -6327; and AHorrey
General's O(—'(’fce, 3567 Frontage Rd., Ste. 200, Tampq,

FL. 33¢01-70\3
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